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  Overview to this Lecture 
 

 Sole entrepreneurship - Company 

 Personal liability 

 Corporations 

 Legal Terms 
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  This Lecture 
 

 This lecture is aimed at providing basic knowledge of 
corporate law (in particular partnerships, limited 
liability company, stock corporation), corporate 
governance and the liability of organs (liability of 
shareholders/partners, directors' liability, etc).   

 The aim of this course is not to create lawyers or legal 
experts, but rather, to provide an introduction to 
basic principles of business law 

 

• Questions?  Pls ask immediately! 
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  Time Table 

 

 14.00 - 15.30 

 

 16.00 – 17.30 

 

 

www.dbj.at 5 

Companies  

www.dbj.at 

Support of members, not primarily 
aimed at business 

Sole  

entrepreneur 

KG  
(KEG) 

OG 
(OHG,OEG) 

stG GesbR 
(ARGE) 

Cooperatives 

SE AG GmbH 

Companies 

Capital  
Company 

(Corporation) 

Partnerships 

Workforce of all members  
(except for limited partners) 

joint raising of capital (external 
organs possible) 

Types of Businesses 

SPE 
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General Issues 

 Articles of Association (formal, 
informal/oral) 

 Common purpose, company name 

 Minimum of organization (organs) 

 At least 2 members (except for GmbH, AG) 

 Numerus clausus of company forms (but 
mixed forms or atypical forms, see below) 
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Civil Law Partnership  
(Gesellschaft nach bürgerlichem Recht - GesbR, ARGE) 

Equivalent in Italy: Società semplice;  

Spain: Sociedad colectiva 
Hungary: Polgári jogi társaság 
China:民事法律合伙 
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Legal Source 

 

 General Civil Code (Allgemeines 
Bürgerliches Gesetzbuch, ABGB) 
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How to set up 

 

 Consensus between partners about 
common purpose 

 No formal requirements (especially no 
registration in commercial register) 

 Two or more partners 

10 
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Partnership 

A B

private assets <-> company assets?
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Basics 
 It is not a separate legal entity, law suit of all 

partners as Plaintiffs for a claim of partnership 
against debtor 

 No formal agreement required 

 No separate organs (shareholder=director) 

 Personal liability (jointly and severally), therefore: 
Claim of creditor (e.g. supplier) for payment  each partner is 
liable as Defendant in law suit 

 Transfer of share only with consent of all other 
partners; but right to give notice of termination 
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Partnership: „ARGE“ 

A GmbH B GmbH

e.g. joint venture for construction works

Note: Not viable if the annual turnover is in excess of EUR 700,000 

(in two years, or in excess of EUR 1 mio in one year) 

www.dbj.at 

Partnership:     
Consortium 

Consortium 

recourse 
claim lodged 
in July 

July: damage claim 
(damages + penalty 
for delay) 7.6 Mio 

second best offer 16.2 
Mio 
(awarded in 
August/September) 

 

Joint offer 9.5 Mio 
(awarded in 
February) 

LINZ LINIEN 

GmbH 

"Pöstlingbergbah
n" 

BOMBARDIER 

bankruptcy 
Amtsgericht Dessau 

FTD Dessau AG 

Extremely competitive 
offer for railway vehicles 

(low-floor tram) 

 

VOSSLOH 

GmbH 

electric equipment 

14 
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General Partnership  
(Offene Gesellschaft - OG, formerly OHG, OEG) 

Equivalent in Italy: Società in nome collettivo 

France: Société en nom collectif 
Greece: Ομόρρυθμη Εταιρία (Ο.Ε.) 

China:普通合伙 
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Legal Sources  - OG 

 

 Commercial Code 
(Unternehmensgesetzbuch, UGB; 
formerly called Handelsgesetzbuch, 
HGB) 

 Commercial Register Act 
(Firmenbuchgesetz, FBG) 

www.dbj.at 

How to set up 

 

 Partnership agreement (no formal 
requirements) 

 Common purpose 

 Two or more partners 

 Registration in commercial register 

17 
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Basics  - OG 
 It is not a separate legal entity, but equal to 

legal entity 

 No formal agreement but registration required 

 No separate organs (shareholder=director), 
joint workforce of partners 

 Personal liability (jointly and severally), 
therefore: Claim of creditor (e.g. supplier) for payment  
company + unlimited partner is liable as Defendant in law suit 

 Transfer of share only with consent of all 
other partners; but right to give notice of 
termination 
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Claim of creditor (e.g. supplier) for 
payment  company + unlimited 

partner is liable (and in the case of a 
limited partnership, see below, also 
the limited partner if he has not paid 
in in full) 

 

= Law suit usually directed against: 
company + partners (as defendants) 
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Basic issues of any partnership 

 Partners are not "shareholders" 

 No transfer of shares ( capital company) 

 Turnover issue: Any change of partners and any 
transfer of partnership interest to another (new) 
partner can be made only if all other partners 
consent to such transfer – otherwise dissolution necessary for 

stepping out (note the necessary trust between partners 
because of potential personal liability of every 
partner for the company's liabilities caused by any 
other partner); with regard to new limited partners the partners 
sometimes give a general consent in the articles of association already in 
advance 

 Not feasible for too many partners (question of trust 
because of liability threat) 
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Limited Partnership 
(Kommanditgesellschaft – KG)  

Equivalent in Italy: Società in accomandita semplice;  

Spain: Sociedad comanditaria 
Hungary: Betéti társaság 

UK: Limited partnership 

France: Société en commandite (simple) 
Greece: Ετερόρρυθμη εταιρία (Ε.Ε.) 

China:  有限合伙 
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Legal Sources   - KG 

 

 Commercial Code 
(Unternehmensgesetzbuch, UGB; 
formerly called Handelsgesetzbuch, 
HGB) 

 Commercial Register Act 
(Firmenbuchgesetz, FBG) 

www.dbj.at 

How to set up 

 

 Partnership agreement (no formal 
requirements) 

 Common purpose 

 Two or more partners 

 Registration in commercial register 
(for each limited partner the amount 
of liability shall be stated) 

23 
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Basics   - KG 
 Differences between a General Partnership (OG) 

and a Limited Partnership (KG) 

– At least one limited partner; defined amount of liability 
is registered (once this amount has been paid in to the 
company there is no further liability of limited partner 
unless the company had paid it back) 

– Limited partners must not manage the company (only 
unlimited partners with personal liability); limited 
partners may become employee only; they have no 
voting rights with regard to ordinary business decisions 

– There is always at least one unlimited partner 

 Terms: Komplementär/unlimited partner; 
Kommanditist/limited partner 
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KG 
C

A

as unlimited partner 

(work company)

B

 as unlimited partner 

(work company)

KG

D E

limited partnerships

limited partners

unlimimted (general) partners
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Basics   - KG 

Claim of creditor (e.g. supplier) for 
payment  company + unlimited 
partner is liable (+ limited partner 
only if not paid in in full) 

 

Claim of limited partner (Kommanditist) 
for dividends  only company is 
liable, not any of the partners (OGH 

17.12.2009, 6 Ob 214/09b) 
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Silent Partnership 
(Stille Gesellschaft – stG)  

Equivalent in China:  隐名合伙 



10 

www.dbj.at 28 

Legal Sources 

 

 Commercial Code 
(Unternehmensgesetzbuch, UGB; 
formely called Handelsgesetzbuch, 
HGB) 

www.dbj.at 

How to set up 

 

 Partnership agreement (no formal 
requirements) 

 Only two partners 

 No registration in commercial register 

29 
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Basics 

 

 

 Differences between  

Silent Partnership <-> Loan 
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European Economic Interest 
Grouping (EEIG) 

(Europäische Wirtschaftliche Interessensvereinigung - EWIV) 

www.dbj.at 32 

Legal Sources 

 

 Community Regulation 2137/85 of 25 
July 1985 

 Law on European Economic Interest 
Groupings (EWIV-Ausführungsgesetz) 

 Commercial Register Act 

(Firmenbuchgesetz, FBG) 

www.dbj.at 

How to set up 

 

 Contract for formation (name, official 
address, company subject, certain 
information about members, duration 
of grouping) 

 Registration in commercial register 

33 
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Article 3 
 The purpose of a grouping shall be to facilitate or 

develop the economic activities of its member and 
to improve or increase the results of those 
activities; its purpose is not to make profits for it. 
[...] 

 Consequently, a grouping may not: 
(a) exercise, directly or indirectly, a power of management 

or supervision over its members' activities or over the 
activities of another undertaking, [...] 

(b) [...] hold shares of any kind [...] 

 
 

 Similarity to Associations 
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Limited Liability Company  
(Gesellschaft mit beschränkter Haftung - GmbH)  

Equivalent in Cech Rep: Společnost s ručením omezeným (sro); 

France: Société à Responsabilité Limitée (Sarl); 
Hungary: Korlàtolt felelösségü tàrsaság (Kft); 

Italy: Sociètà a responsabilità limitata (srl);  

Netherlands: Beslooten vennootschap (BV); 
Spain: Sociedad de responsabilidad limitada (SL); 

UK: Private Limited Company  (Ltd);  
Greece: Εταιρία Περιορισμένης Ευθύνης (ΕΠΕ) 

USA: Limited Liability Company (LLC);  
Korea:  유한책임회사   (Yuhan Chegim Hoesa); China: 有限责任公司 
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Legal Sources   - GmbH 

 

 Law on Limited Liability Companies 
(GmbH-Gesetz, GmbHG) 

 Commercial Register Act 
(Firmenbuchgesetz, FBG) 
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How to set up   - GmbH in Austria 
 Articles of Association in form of a notarial deed; minimum stated capital EUR 

35,000* half of which (i.e. 17,500) shall be paid in before registration 
 One or more shareholders (single-member limited liability company possible in contrast to 

partnerships) 

 Shareholders' resolution for the appointment of one or more managing 
director/s (notarized signatures) 

 Model signature of each managing director (notarized signatures) 
 Austrian bank account to be established in the name of the company; 

Payment of capital contributions by every shareholder (proven by a bank certificate 

stating that the company's capital has been paid in and is at the free disposal of the management) 

 Payment of 1% corporate tax on paid-in capital 
 Statement of non-objection of the tax authority (or equivalent of a notary 

public) issued upon payment of corporate tax 
 Application for registration in the commercial register (notarized signatures); 

Court fees and costs of mandatory publication: approx. EUR 500 
 

* Only EUR 10,000 under a "privilege" for newly set up companies (half of which shall be 

paid in before registration = 5,000);  for a maximum of 10 years (thereafter: minimum 
EUR 35,000) 
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How to run a GmbH 
Further: 

 In general, for certain business activities in Austria it might be 

necessary to obtain a respective permit (trade license). Then also 
the appointment of a trade law representative will be necessary. Such 

representative may have to be present at the Austrian site for a 

certain minimum amount of time (as it basically has to ensure 
compliance of the GmbH with trade and industry law). Therefore, a 

residence permit for a foreign (non-EU) trade law representative may 

be required as well. 

 The shareholders' meeting shall appoint (and revoke) managing 

director/s and resolve each year on the annual statements (and profit 

distribution; each shareholder has dividend rights if there is a 
company profit evidenced in the balance sheet) 

 A GmbH held by one shareholder can deal with the necessary 

shareholder resolutions in form of a written shareholder's resolution 
per year. 
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How to run a GmbH 
Further: 

 A tax ID and VAT number will have to be obtained for the GmbH and a 

brief questionnaire of the tax authority will have to be completed.  

 Profits generated by a GmbH are subject to 25% corporate income 

tax. There is an annual minimum corporate income tax amounting to EUR 500 for the first five 

years, EUR 1,000 for the next five years and after ten years EUR 1,750 (however, this has only a 
negative financial impact if no sufficient taxable profits are made; further, such amounts can be 
credited towards corporate income tax liability in the future). 

 Profits distributed to the shareholders are subject to 27,5% 
withholding tax (Kapitalertragsteuer).  

 The GmbH has to file its annual accounts with the Commercial Register 

as well as corporate income tax and VAT returns with the tax office 
each year.  

 Also monthly preliminary VAT returns (Umsatzsteuervoranmeldung) 

have to be filed. 

 

39 
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GmbH - Example 

100% 

enterprise 

(e.g. paper 
manifacturing) 

shareholder 

A 

GmbH  

(as entrepreneur) 

One or more managing 
directors 
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GmbH 

GmbH  

(Unternehmer) 

3 GeFü 

(zB  

Papierproduk 

Gesellschafter  Gesellschafter  

60% 40% 

GmbH 

(Unternehmer) 

3 GeFü 

Unternehmen  

tion) 

Gesellschafter 

A 

Gesellschafter 

B 

Unternehmen    

(zB  

Autohandel) 

www.dbj.at 42 

Basics   - GmbH  
 Differences between a Limited Partnership 

(KG) and a Limited Liability Company (GmbH):  
– basically no shareholder liability (only  payment of 

capital contribution, similar to limited partner),  

– legal entity (shareholders are not owners of the 
business),  

– setting-up process,  

– Organs and structure, 

– transferability of shares (but only in form of a notarial 
deed, therefore no trading at the stock exchange 
possible); some articles of associations provide for restrictions of 
transferability like a right of first refusal for co-shareholders 

 Shareholder’s instructions to director (in contrast to 

stock corporation/AG) 
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 A legal entity is a (legal) person in its own right. 
The corporation (legal entity) is distinct and 
separate from its members (shareholders or 
directors).  

 
 

 
 
 
 
 

 A legal entity is no natural person and can, 
therefore, act only through natural persons 
(managing directors). 
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Shareholders (min. 1) 

AG or GmbH 

www.dbj.at 

 Whereas a personal company (partnership) has at least 2 
partners, a capital company (GmbH or AG) has at 
least one shareholder (natural person or legal 
entity) and at least one managing director (natural 
person). 

 
Also a shareholder (if a natural person) of the GmbH or 

AG can be appointed as managing director.  
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Distinguish: 
Subsidiary <–> Branch office 

office or 

plant

Italy

Parent Company:

"XYZ S.A."

 or "XYZ s.à.r.l."

France

office or 

plant

Slovenia

office or 

plant

Spain

office or 

plant

PolandGmbH

Germany
office or 

plant

Germany

office or 

plant

France

GmbH

Italy

GmbH

Slovenia

office or 

plant

Austria

branch office is 

not a separate legal entity!
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Basics issue of capital 
companies: GmbH and AG 
 Capital Protection Doctrine: 

• re Stated Capital (nominal capital) and legal 
reserves (“gebundene Rücklage”) are subject to 
this doctrine 

• Only dividends for shareholders are 
allowed,  
• no repayment of capital contributions,  

• not even hidden refunds  

• therefore all relations of the company with shareholders 

shall be "at arm's length"! 

• Problem of related party transactions 
• Capital decrease: Special procedure (creditor 

protection) 
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Basics   - GmbH 

 Capital Protection Doctrine: 
– re Stated Capital (nominal capital) and legal reserves 

(“gebundene Rücklage”) are subject to this doctrine 

– Only dividends for shareholders are allowed,  

 no repayment of capital contributions,  

 not even hidden refunds  

 therefore all relations of the company with 

shareholders "at arm's length"! 

– Problem of related party transactions 

– Capital decrease: Special procedure (creditor protection) 
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Organs, who reports to whom? 

GmbH

A B

C D

GE

AG

F

Geschäftsführer

Aufsichtsrat, if any

Generalversammlung

election
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Shareholders‘ Meeting 

General pattern: 
 
 Quorum, Proxies – Opening of Session 
 Approval of (or Remarks to) last meeting‘s 

minutes 
 Agenda item by item 
 Time for discussion of „Other Issues“ (not 

specified) 
 Closing of Session 
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Shareholders‘ Meeting 
AGM - Typical agenda: 
 Resolution on annual accounts 
 Resolution on profit distribution (dividend) 
 Resolution on release of the company‘s management 
 Appointment of auditor for current fiscal year 

 

EGM – Other agenda, e.g.: 
 Revocation/appointment of supervisory board members 
 Approval of extraordinary measures/deals 
 Revision of Articles of Association 
 Capital increase 
 Merger 
 Demerger 
 Squeeze-out of minorities, Delisting, etc 
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Basic questions 

 

 Compare Partnerships (GesbR, OG, 
KG) vs Corporations (GmbH, AG): 
advantages of (registered) 
partnerships and advantages of 
corporations   
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How to set up a Company 
From the idea to the economically sound implementation  
 

 Legal aspects – think about in advance 
– Partners/shareholders: name, birth date, address, capital 
– Distribution of tasks (how many directors and/or Prokuristen? Name, 

birth date, address) 
– Limited liability (and proper organisation) vs. simple organisation and 

unlimited liability: which type of company is appropriate? 
– Company name, trademark, domain name <-> existing firms, 

trademarks or domains 
– Define object of the enterprise for articles of association <-> trade 

licence application/who qualifies? 
– Define: Stated capital / paid-in capital (legal requirements <-> 

business plan) 
– Specific legal rules for specific professions (e.g. ZivitechnikerG) 

Consult lawyer: Re above aspects + Articles of Association 
(majority votes? exit strategies?), Paperwork: powers of 
attorney, sample signature form, filing papers etc 
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GmbH & Co KG 
(limited partnership with a corporation as 

general partner)  
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GmbH & Co KG   (also: AG & Co KG) 

A

GmbH

 (or AG) as unlimited 

partner 

(work company)

KG

B C

limited partnerships

GmbH-shares

limited partners

unlimimted (general) partner
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Sidestep: Liability of Organs 
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Liability 

 

 Partnerships 

 Corporations 
–Shareholders 

– Towards the corporation –> capital contribution 

–Managing directors 
– Internal liability: Towards the corporation –> 

„Business Judgment Rule“ 

– Towards shareholders - no 

– External liability: Towards third parties 
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Liability – Statutory Law 
Principal / Agent ... 
 
 § 25 GmbHG: diligence of a prudent 

businessperson ("Sorgfalt eines ordentlichen 
Geschäftsmannes") 

 § 84 AktG: diligence of a prudent and 
conscientious manager ("Sorgfalt eines ordentlichen und 
gewissenhaften Geschäftsleiters") 

 
Supreme Court (OGH): directors' diligence in 

accordance with and adequate to the 
corporation's branch of trade, its size and 
situation ("branchen-, größen- und situationsadäquate Sorgfalt 
der Leitungsorgane") 
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Liability – BJR 
 
 Duty of Loyalty and Duty of Care  
 Duty of Care is deemed to be infringed only if 

Business Judgment Rule" (BJR) is not 
fulfilled. 

 BJR: No liability if: 
– informed decision 
– no conflict of interest and 
– decided in good faith (to the best of the company)  

Sec 25 para 1a GmbHG: Ein Geschäftsführer handelt jedenfalls im 
Einklang mit der Sorgfalt eines ordentlichen Geschäftsmannes, wenn er sich bei 
einer unternehmerischen Entscheidung nicht von sachfremden Interessen leiten 
lässt und auf der Grundlage angemessener Information annehmen darf, zum 
Wohle der Gesellschaft zu handeln 
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Stock Corporation  
(Aktiengesellschaft - AG)  

Equivalent in Cech Rep: Akciová společnost (AS); 

Slovakia: Akciová Spoločnosť (AS) 
France: société anonyme (SA) 

Hungary: Részvénytársaság (Rt) 

Italy: Società anonima (SA); Società per Azioni (S.p.A) 
Netherlands: Naamloze Vennootschap (N.V.) 

Spain: sociedad anónima (SA)[ 

UK: public limited company (PLC);  
Greece: Ανώνυμη Εταιρία (Α.Ε.) 

USA: publicly-held/open corporation 
Korea:   주식회사  (Jusig Hoesa); China: 股份公司 
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Legal Sources   - AG 

 

 Law on Stock Corporations 
(Aktiengesetz, AktG) 

 Commercial Register Act 
(Firmenbuchgesetz, FBG) 

 Stock Exchange Act (Börsegesetz) 

www.dbj.at 

How to set up   - AG 
 Articles of Association (notarial deed); 

minimum stated capital EUR 70,000 a quarter of which 
shall be paid in before registration 

 Appointment of members of first 
supervisory board 

 Appointment of first auditor 

 Appointment of first board of directors 

 Payment of capital contributions 

 Founding report 

 Registration in commercial register 
62 
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Basics   - AG 
 

 Differences GmbH <–> AG 
– Terminology 

– Capital (min stated cap: 70,000) 

– Supervisory Board (and appointment of 
directors who are not bound by orders) 

– General Meeting always with a notary public 

– No shareholders’ instructions to directors 

– Share Certificates allowed, easy share trading 

– Listing at Stock Exchange optional for AG 
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Organs, who reports to whom? 

AG

A B

C D

GE

AG

F

managing directors 

(Vorstand)

Supervisory Board (Aufsichtsrat)

Shareholders' Meeting 

(Hauptversammlung)

!!

"two tier system"

Shares may be traded at the

Stock Exchange

election

election
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Group of Companies – Corporate 
Governance? 

GmbH

A B

C D

AG

D E

C F

AG
F

Geschäftsführer

Aufsichtsrat

Problems?

Conflict of Interest?

Vorstand
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Societas Europaea (SE)  
European Stock Corporation, Europäische Aktiengesellschaft 
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Legal Sources   - SE 

 

 Council Regulation 2157/2001 

 Directive 2001/86/EC 

 Societas Europaea Act (Gesetz über das 
Statut der Europäischen Gesellschaft, SEG) 

 Commercial Register Act 
(Firmenbuchgesetz, FBG) 

 Stock Exchange Act (Börsegesetz) 

www.dbj.at 

How to set up   - SE 

 

 Three ways of foundation (only with 
cross-border effect): 

 Merger 

 Holding-SE 

 Transformation 

 Registration in commercial register 

68 
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Peculiarities   - SE 

 

 Supranational form, based on supranational 
law (Community, EU law) 

 Two-tier system, cf Austrian Stock Corporation 

 Alternatively: One-tier system allowed 
(„administrative organ/Verwaltungsrat“ instead of 
executive and supervisory board; comprises of 

managing directors and non-managing members)  
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Comparative Tables  
 

www.dbj.at 

Austria as example in 

order to generally 
understand concepts 

of company law 

Partnerships 

(personal companies) 

Corporations 

(capital companies) 

Civil law 

Partnership 
(GesbR) 

General 

(Open) 
Partnership 

(OG) 

Limited 

Partnership 
(KG) 

Limited 

Liability 
Company 

(GmbH) 

Stock 

Corporation 
(AG) 

Minimum number of 

persons (natural 
persons or legal 

entities) 

2 2 2 1 1 

Personal liability, jointly 

and severally, towards 
creditors (including 

private assets) 

All All All None None 

Capital contribution 

necessary by 
partner/shareholder 

- - At least one (= 

limited partner) 

All All 

Minimum capital for 

company (business) 
upon setting up (i.e. 

shareholder's liability 
towards the company) 

- - - € 35000 

(10000) 

€ 70000 

Registration in the 

commercial register 

No Yes Yes Yes Yes 

Articles of Association Any form Any form Any form Notarial Deed Notarial Deed 

Setting-up Costs Costs for legal advice (and tax lawyer), for business plan etc 

Setting-up Fees -   Court registration Court registration + notary 

www.dbj.at 

The company is a 
legal entity 

No No (but it is similar to a 
legal entity because the 
company can be registered 
as owner of business 
assets) 

Yes Yes 

Partners/Shareholde
rs 

Partners Partners Partners Shareholder(s) Shareholder(s
) 

Death if 
Partner/Sha­re­hol­
der is natural person 

Liquidation (unless differently provided for 
in the articles of association) 

but if death of 
limited partner: 

heir as successor 

Heir as 
successor 

Heirs as 
successor 

Organs Partners Partners Partners Shareholders' 
meeting, 
managing 
directors 
(supervisory 
board only if 
more than 300 
employees or 
more than 50 
shareholders) 

Shareholders' 
meeting, 
managing 
directors, 
supervisory 
board 

Partnerships 
(personal companies) 

Corporations 
(capital companies) 

Civil law 
Partnershi
p (GesbR) 

General 
(Open) 
Partnership 
(OG) 

Limited 
Partnersh
ip (KG) 

Limited 
Liability 
Company 
(GmbH) 

Stock 
Corporation 
(AG) 
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Partnerships 
(personal companies) 

Corporations 
(capital companies) 

Civil law 
Partnershi
p (GesbR) 

General 
(Open) 
Partnershi
p (OG) 

Limited 
Partnershi
p (KG) 

Limited 
Liability 
Company 
(GmbH) 

Stock 
Corporation 
(AG) 

External managing 
directors possible? 

No No No Yes (but also 
shareholder 
may be 
appointed as 
director) 

Yes (but also 
shareholder - 
but never a 
supervisory 
board member 
- may be 
appointed as 
director) 

Management decisions 
(ordinary course of 
business) taken by 

Partners Partners Partners 
(except for 
limited 
partners) 

Managing 
directors 
(only natural 
persons) 

Managing 
directors (only 
natural 
persons) 

Extraordinary 
management decisions 

Partners Partners Unlimited 
partners + 
limited 
partners 

Shall be 
referred to 
shareholders' 
meeting 

Shall be 
referred to 
supervisory 
board 

www.dbj.at 

Transfer of 
partnership 
interest/shares 

Only with the consent of all the other 
partners  

Notarial deed No formal 
requirement 

(Consent of other shareholders 
not required unless differently 
agreed upon in Articles of 
Association) 

Profit distribution As per agreement (articles of association); in 
case of doubt: according to capital 
contribution if all partners worked to the 
same extent; disproportionate working 
obligation to be taken in consideration 

According to capital 
contribution (different 
distribution can be agreed in 
articles of association)  

Taxation Company profits are not taxable on the 
company level; income tax only on the level 
of the partners ("pass through") 

corporate income tax on 
company profits; capital gains 
tax on dividends 

Partnerships 
(personal companies) 

Corporations 
(capital companies) 

Civil law 
Partnership 
(GesbR) 

General 
(Open) 
Partnershi
p (OG) 

Limited 
Partnership 
(KG) 

Limited 
Liability 
Company 
(GmbH) 

Stock 
Corporation 
(AG) 

www.dbj.at 75 

Short Overwiev: Taxes 
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Differences in Taxation: OG/GmbH 

A B A B 

B C 

OG GmbH 

income determination 
on the company's level 

executive officer/s 
progressive taxation 
0% up to 55% ESt (income 

tax) 
 

operating profit      150 
wages of directors  -50 
company profit       100 
less 25% KöSt (corporate income tax, flat) = 75 

dividend 
54.37 net 

less 27.5% KESt 
(capital gains tax, 
withholding flat 
tax) 

company profit 150 

income attribution to 
partners 

progressive taxation 
0% up to 55% ESt (income 
tax) 

www.dbj.at 

ja 

nein 

nein nein 
nein 

freiwillig ja freiwillig 

Betriebsvermög
ensvergleich 

§ 5 (1) EStG 

 

Einnahmen- 

Ausgaben- 
Rechnung 

§ 4 (3) EStG 

Betriebsvermöge

nsvergleich 

§ 4 (1) EStG 

Keine  

Gewinnermittlung  
erforderlich 

Unternehmer 

lt. § 189/1/1 UGB 

(insb 
Kapitalgesellschaften) 

Angehöriger 

eines freien 
Berufes 

Sonstiger 

Unternehmer 

ja ja 

Gewinnermittlungsarten 

Umsatz in zwei 
aufeinander 

folgenden Jahren 
> € 700.000 

(Sonderregeln bei 
land- und 

forstwirtschaftlich
en Betrieben) 

77 

Balance Sheet or Cash method of 
accounting 
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Value Added Tax – VAT (made simple) 

Tax on turnover 

 

 Entrepreneur, company  
– As supplier: transfers received VAT to IRS ("zero sum 

game") 

– As receiver: qualified for refund from IRS of VAT paid 
to his supplier on input (subject to an invoice 
evidencing VAT) 

 

 Consumer 
– As receiver: Not qualified for refund from IRS of VAT 

paid to supplier on input = effectively pays VAT 

 

http://www.google.at/url?sa=i&rct=j&q=&esrc=s&frm=1&source=images&cd=&cad=rja&docid=sw8NAabn6FLxuM&tbnid=4kpr1-KpfbkXjM:&ved=0CAUQjRw&url=http://www.warberger.com/Symbol-Mann-reinweiss-selbstkl-150x715mm&ei=Pa-UUdqkGMiitAah04HgDQ&bvm=bv.46471029,d.bGE&psig=AFQjCNH8Uo3KEYMaxlPKh7DcT7c0pmaiGA&ust=1368785052913476
http://www.google.at/url?sa=i&rct=j&q=&esrc=s&frm=1&source=images&cd=&cad=rja&docid=sw8NAabn6FLxuM&tbnid=4kpr1-KpfbkXjM:&ved=0CAUQjRw&url=http://www.warberger.com/Symbol-Mann-reinweiss-selbstkl-150x715mm&ei=Pa-UUdqkGMiitAah04HgDQ&bvm=bv.46471029,d.bGE&psig=AFQjCNH8Uo3KEYMaxlPKh7DcT7c0pmaiGA&ust=1368785052913476
http://www.google.at/url?sa=i&rct=j&q=&esrc=s&frm=1&source=images&cd=&cad=rja&docid=sw8NAabn6FLxuM&tbnid=4kpr1-KpfbkXjM:&ved=0CAUQjRw&url=http://www.warberger.com/Symbol-Mann-reinweiss-selbstkl-150x715mm&ei=Pa-UUdqkGMiitAah04HgDQ&bvm=bv.46471029,d.bGE&psig=AFQjCNH8Uo3KEYMaxlPKh7DcT7c0pmaiGA&ust=1368785052913476
http://www.google.at/url?sa=i&rct=j&q=&esrc=s&frm=1&source=images&cd=&cad=rja&docid=sw8NAabn6FLxuM&tbnid=4kpr1-KpfbkXjM:&ved=0CAUQjRw&url=http://www.warberger.com/Symbol-Mann-reinweiss-selbstkl-150x715mm&ei=Pa-UUdqkGMiitAah04HgDQ&bvm=bv.46471029,d.bGE&psig=AFQjCNH8Uo3KEYMaxlPKh7DcT7c0pmaiGA&ust=1368785052913476
http://www.google.at/url?sa=i&rct=j&q=&esrc=s&frm=1&source=images&cd=&cad=rja&docid=sw8NAabn6FLxuM&tbnid=4kpr1-KpfbkXjM:&ved=0CAUQjRw&url=http://www.warberger.com/Symbol-Mann-reinweiss-selbstkl-150x715mm&ei=Pa-UUdqkGMiitAah04HgDQ&bvm=bv.46471029,d.bGE&psig=AFQjCNH8Uo3KEYMaxlPKh7DcT7c0pmaiGA&ust=1368785052913476
http://www.google.at/url?sa=i&rct=j&q=&esrc=s&frm=1&source=images&cd=&cad=rja&docid=sw8NAabn6FLxuM&tbnid=4kpr1-KpfbkXjM:&ved=0CAUQjRw&url=http://www.warberger.com/Symbol-Mann-reinweiss-selbstkl-150x715mm&ei=Pa-UUdqkGMiitAah04HgDQ&bvm=bv.46471029,d.bGE&psig=AFQjCNH8Uo3KEYMaxlPKh7DcT7c0pmaiGA&ust=1368785052913476
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VAT System 

2.000,- 

UNTERNEHMER 

(Verkäufer) 

  Ware 

Rechnung 

Preis     10.000,- 

20%MWSt 2.000,- 

Summe 12.000,-  

UNTERNEHMER 

(Erwerber) 

Finanzamt 

2.000,- 

12.000,- 

www.dbj.at 

24.000,- 

 12.000,-,- 

Rechnung  
15.000,- 

+20%                      3.000,- 

                                      18.000,- 

2.000,- 

 18.000,- 

Ware 

Ware 

Ware 

Unternehmer A 

Unternehmer B 

Unternehmer C 

Letztverbraucher 

Rechnung  
10.000,- 

+20%                        2.000,- 

                                         12.000,- 

Finanzamt 

4.000  - 3.000* = 1.000 

3.000 - 2.000* = 1.000 

Rechnung  
20.000,- 

+20%                       4.000,- 

                                        24.000,- 

80 

VAT System 
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Terminology  
Annual Accounts, 

financial statements 
(Jahresabschluss) 

Additional Reports 

Extended financial statements for 

corporations  

balance 

sheet 

profits and 

loss 
account, 

income 

statement 

Notes 

(appendix) 
to the 

annual 

statement 

Manage

ment 
Report 

If listed: 

Corporate 
Gover-

nance 

Report  

Report by 

supervi-
sory board 

Bilanz G&V Anhang Lagebericht Corporate 
Governance-
Bericht 

Bericht des AR 
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Stamp Duty Tax 
 For official acts, e.g.: 

 Filings (almost any), e.g. for citizenship, trade; extra 
stamp duty for each annex 

 Copies or excerpts from public registers (matrimonial 
etc) 

 Passport, Visa, driver's licence 

 

 For papers (if signed), e.g.: 

 Rent agreement, credit and loan agreement, 
declaration of suretyship, easement, settlement 
agreement, assignment, bill of exchange  

www.dbj.at 83 

Further Legal Terms  

www.dbj.at 84 

Further Legal Terms 

 Prokura (generally authorized 
representative, Commercial Register) 

 Handlungsvollmacht (representation 
power) 

 sole/joint signatory power (Einzel-
/Kollektivzeichnung) 

 Proxy, Power of Attorney 
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Further Legal Terms 

 „Gewerberechtlicher Geschäftsführer“ 
(trade law representative): position, 
task, responsibilty 
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Commercial Register 
What the Austrian Commercial Register 
(Firmenbuch) shows to the public ... 

Equivalent in Germany: Handelsregister; 

France: Extrait K-bis de Registre du commerce et des sociétés 
Netherlands: Handelsregister de Kamers van Koophandel en Fabrieken  

UK: Register held at Companies House 
Greece: Eμπορικό μητρώο 

China:  商业登记册 
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Commercial Register 

 What the Commercial Register 
(Firmenbuch) shows to the public ... 

 Plus: Links to filed documents 
(minutes, accounts, sample 
signatures …) 
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KG 
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GmbH 
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AG 
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Switzerland 
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Germany 
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UK 
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France 
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Thank you! 

 

Walter Brugger 
walter.brugger@dbj.at 
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DORDA BRUGGER JORDIS 
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RA Hon-Prof Dr Walter Brugger 
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